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houseman. He has received goods of the shipper, and in order 
to better accommodate his customer and the necessities of his 
business, makes use of his facilities for carriage to better handle 
the goods. In all cases of this, and a similar nature, the char- 
acter of warehouseman predominates and the character of carrier 
is merely incidental to and in aid of it. On the other hand, if 
the goods have been received by the carrier for immediate trans- 
portation and his warehousing facilities are used only incidentally 
to and in aid of his character as carrier, then the liability of the 
common carrier at once attaches upon the receipt of the goods. 
Further authorities upon this point are: Fitchburg & Worcester 
R. R. v. Hanna, 6 Gray, 539, 66 Am. Dec, 427 ; Story on Bail- 
ments, Sec. 536; Railway Co. v. Murphy, 60 Ark., 333 ; Ladue v. 
Griffith, 25 N. Y., 364. 

In the principal case the defendant used his facilities for car- 
riage to receive some of the plaintiff's goods in one place and then 
moved the car to receive some other goods in another place, it 
appearing that this was done to better accommodate the plain- 
tiff. Applying the rule as stated above to this state of facts, it 
is clear that the defendant was acting only in the character of 
warehouseman and cannot be held as a common carrier. The 
result is that both upon principle and authority we find the prin- 
cipal case to have been well decided for the defendant. 

THE EFFECT OF CONDITIONAL RESERVATION OF RE-ENTRY IN AN 
ASSIGNMENT OF A LEASE. 

Is an instrument purporting to be an assignment of a lessee's 
entire term, but reserving the right to receive the rent and to re- 
enter for condition broken, in effect a lease or an assignment ? 

This question came up for adjudication in the Supreme Court 
of Texas, on December 4, 1912, in the case of Davis v. Vidal, 
151 S. W., 290, as a result of successive appeals by the plaintiff 
from judgments rendered against her. In 1907 the plaintiff 
leased the premises involved in the dispute to the Dallas Brewing 
Company, giving them the privilege of sub-letting. Thereafter 
the Brewing Company executed an instrument to the defendant 
whereby they "sub-let, assign and transfer", etc., the above prem- 
ises and the above lease to the said Vidal, reserving, however, the 
right to pay the rent to the lessor, and reserving also in the event 
of the failure of the under tenant to pay the rent to the lessee 
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promptly, the right to re-enter for condition broken. The origi- 
nal lessee failed to observe the covenant existing in the original 
lease, and the plaintiff now brings this action against the under- 
tenant to recover the rent due, on the theory that the instrument 
between the Brewing Company and Vidal was an assignment, 
whereby a privity of estate was created between the lessor and the 
under tenant. The Court held, however, that the instrument 
was in effect a lease, which created neither privity of contract nor 
estate between the litigating parties, and gave judgment for the 
defendant. 

In theory the boundary line separating assignment from lease 
is plainly distinguishable ; an assignment being commonly defined 
as a disposition of the lessee's whole interest; the later being an 
alienation for a less period. Upon these rather broad proposi- 
tions the authorities are in complete harmony. It also seems to 
be the consensus of opinion that where a lessee assigns his whole 
estate, reserving no reversion to himself, a privity of estate is 
thereby created between his assignee and the original lessor, the 
former now standing in the shoes of the lessee in respect to the 
covenants running with the land. If, however, the lessee merely 
sub-lets the premises, keeping to himself any reversion, no matter 
how small, no privity of estate is created between the sub-lessee 
and the original lessor. As between them no rights can accrue 
either in favor of or against each other. They are strangers. 
These propositions are axiomatic. The difficulty arises when we 
attempt to answer the question, "Is the reservation of re-entry for 
condition broken a contingent reversionary estate, or is it a mere 
right not partaking of the incidents of an estate ?" It is by this 
test that the doctrine of the principal case must stand or fall. 

The Court' is fully cognizant of the state of the law upon this 
question as is evidenced by an extract from the opinion : "We are 
aware that there is great conflict of authority upon this subject, 
and that it would be futile to attempt to reconcile such conflict. 
Many of the authors of the text books on the subject of the as- 
signment of leases and sub-letting under leases, and the decisions 
of a great many of the States in this Union, hold that the fact that 
the right of re-entry is reserved in the assignment to the assignor 
upon failure of the assignee to pay rent does not change the in- 
strument of assignment from such to a sub-lease." The only case 
cited in support of the conclusion at which the Court in the prin- 
cipal case arrives is that of Dunlop v. Bullard, 131 Mass., 163, 
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where under a similar state of facts it was held that the demise of 
the whole term was a sub-lease, and not an assignment, because 
of the right reserved in the lease for the lessor (the sub-lessor) 
to re-enter and resume possession for a breach of the covenants. 
Much weight is placed by the Court in the latter case on the de- 
cisions in Austin v. Cambridgeport Parish, 21 Pick., 215, and 
Brattle Square Church v. Grant, 3 Gray, 142, in both of which 
cases it was held that where an estate is conveyed to be held by 
the grantee upon a condition subsequent, there is left in the 
grantor a contingent reversionary interest which is an estate trans- 
missible by devise. Upon what these Courts base their reason- 
ing it is somewhat difficult to ascertain. Furthermore, the ques- 
tion before the Court in the latter case was as to the nature of a 
limitation by way of executory devise, and was in no way con- 
cerned with an assignment. It would seem then, that in attempt- 
ing to stretch the doctrine to apply to the case at bar, the latter 
Court has taken undue liberties with the older decision. 

Probably the leading case for the authority that an instrument 
such as is involved in the principal case is an assignment, not a 
sub-lease, is Sexton v. Chicago Storage Co., 129 111., 318. Here 
there was a lease by a tenant, Cole, of the demised premises for 
his entire term to the Chicago Storage Co., the defendants. By 
the terms of the lease the rent was to be paid to Cole, the sub- 
lessor ; further provisions being made for forfeiture on non-pay- 
ment of rent, and right of re-entry for condition broken. This 
action was brought by the original lessor against the defendant 
as assignee of the lessee, on the latter's failure to comply with 
the terms of the lease under which he held. The Court held, 
reversing the ruling of the lower Court, that a lease by a tenant 
of demised premises for his entire term is an assignment and not 
a sub-lease, though the second lease provides for a forfeiture and 
re-entry for condition broken, the condition being the payment of 
rent to the original lessee. Speaking of Bullard v. Dunlop; 
Austin v. Cambridgeport Parish, and Brattle Square Church v. 
Grant, supra, the Court says : "It has been suggested that these 
decisions are predicated upon a local statute; but whether this 
be true or not, the decisions are plainly contrary to the principles 
of the common law." Tiffany, in his work on Real Property 
reaches the same conclusion as the Illinois Court, and speaking of 
the result reached in Dunlop v. Bullard, supra, says : "This seems 
to be, at least in part, a result of the peculiar doctrine of that 
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State that the right of entry for breach of a condition is an estate 
capable of devise." Such a right, according to Washburn on 
Real Property (4th ed.), vol.- 2, p. 13, is neither a reversion nor 
an estate in land. "It is a mere chose in action, and, when en- 
forced, the grantor is in by the forfeiture of the condition, and 
not by the reverter." 

In a number of States there are statutes which give to the 
lessee such remedies for enforcement of conditions in the instru- 
ment of conveyance "as their grantor or lessor might have had if 
such reversion had remained in such lessor or grantor." For a 
time there was a tendency to interpret this statute as converting 
the chose in action into an estate, but this was ended by the de- 
cision reached in New York in De Peyster v. Michall, 6 N. Y., 
507, where it was said : "The statute only authorized the transfer 
of the right, and did not convert it into a reversionary interest, 
nor into any other estate." It would seem then, that the very 
point upon which the principal case and the Massachusetts cases 
cited depend, vis., that the right of re-entry for condition broken 
is an estate, must fail absolutely, both under the common law and 
statute. 

One line of cases which does not commend itself very favor- 
ably takes its stand upon a middle ground and holds that the in- 
strument is both an assignment and at the same time a lease — an 
assignment as between the under-tenant and the original lessor, — 
a lease as between the under-tenant and the lessee. While per- 
haps the effect of this is to work a sort of natural justice where 
the rights of only the lessor or only the lessee are concerned, it 
can be readily seen that hopeless confusion would result where 
the rights of the two conflicted. To this class of cases belongs 
Stewart v. Long Island Railroad Co., 102 N. Y., 601. 

There remains one other phase of the subject which is of suf- 
ficient importance to receive consideration. It has been held in 
the American Courts that a right of re-entry for breach of con- 
dition is not an estate such as to offend the rule against perpetui- 
ties. Tobey v. Moore, 130 Mass., 448 ; Cowell v. Springs Co., 100 
U. S., 55. If it is not an estate how, then, can the Courts con- 
sistently hold that the lessee, by reserving a right of re-entry, 
does retain such a reversion as to make the estate granted by him 
less than his own, and hence operate as a lease and not as an 
assignment ? The inconsistency is obvious. 
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A careful examination of the text books on Real Property, and 
of the opinions of the leading Courts in this country, results in 
the conclusion that the Court in the principal case has decided 
contrary to the great weight of authority in Holding that an as- 
signment by the lessee of his whole term, reserving nothing but 
the right to re-enter for failure to pay rent, is a sub-letting. By 
far the strongest case in support of their view is the Dunlop v. 
Bullard case, and this is far from convincing, resting as it does 
upon an imperfect analogy between it and the earlier Massachu- 
setts decisions, which themselves have been subjected to severe 
criticism. 



